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REASONS AND DECISION
DECISION

[1] The Tribunal grants leave to appeal before the Appeal Division of the Social

Security Tribunal.
INTRODUCTION
[2] On June 15, 2015, the Tribunal’s General Division determined the following:

- The amount received from Air Canada constitutes earnings under section 35 of
the Employment Insurance Regulations (Regulations) and must be allocated in
accordance with paragraph 36(19)(b) of the Regulations, as of March 20, 2012,

and up to this week.

[3] The Applicant filed an application for leave to appeal to the Appeal Division on July
14, 2015.

ISSUE
[4] The Tribunal must determine whether the appeal has a reasonable chance of success.
THE LAW

[5] As stated in subsections 56(1) and 58(3) of the Department of Employment and
Social Development Act, “[a]n appeal to the Appeal Division may only be brought if leave to

appeal is granted” and the Appeal Division “must either grant or refuse leave to appeal”.

[6] Subsection 58(2) of the Department of Employment and Social Development Act states
that “[1]eave to appeal is refused if the Appeal Division is satisfied that the appeal has no

reasonable chance of success”.

ANALYSIS

[7] Given the Tribunal's obligation to conduct proceedings as informally and quickly as
circumstances, fairness, and natural justice permit, obligation prescribed by subsection 3.(1)



of the Social Security Tribunal Regulations, the present decision will also apply to the files
listed in the Appendix to this decision since they essentially raise the same questions of fact

and law.

[8] Under subsection 58(1) of the Department of Employment and Social Development

Act, the following are the only grounds of appeal:

(a) The General Division failed to observe a principle of natural justice or otherwise

acted beyond or refused to exercise its jurisdiction;

(b) The General Division erred in law in making its decision or order, whether or not

the error appears on the face of the record; or

(c) The General Division based its decision or order on an erroneous finding of fact
that it made in a perverse or capricious manner or without regard for the material

before it.

[9] An application for leave to appeal is a preliminary step to a hearing on the merits. It
is a first hurdle for the Applicant to meet, but it is lower than the one that must be met on the
hearing of the appeal on the merits. At the application for leave to appeal stage, the

Applicant does not have to prove their case.

[10] The Tribunal will grant leave to appeal if it is satisfied that any of the above grounds

of appeal has a reasonable chance of success.

[11]  This means that the Tribunal must be in a position to determine, in accordance with
subsection 58(1) of the Department of Employment and Social Development Act, whether
there is a question of law, fact, or jurisdiction to which the response might justify setting

aside the decision under review.

[12] In light of the foregoing, does the Applicant’s appeal have a reasonable chance of

success?

[13] Inits application for leave to appeal, the Applicant submits the following:



It has been well-established that severance or termination pay constitute earnings
resulting from employment and that these earnings should be allocated under

subsection 36(9) of the Regulations.

In Brulotte, the Federal Court of Appeal cited its decision in Lemay to support its
position that a payment made under subsection 36(9) of the Regulations covers
“...any part of the earnings that becomes due and payable at the time of
termination of the contract of employment and the commencement of

unemployment”.

The General Division erred in stating the test for the application of subsection
36(9) of the Regulations as “...why the amounts were paid, by whom they were
paid, and by virtue of what employment”. In so doing, the General Division
erroneously introduced a criterion for the application of subsection 36(9) that is

absent from that provision, namely the source of the earnings.

Earnings were allocated based on legal precedents pursuant to subsection 58(9)
of the Regulations (section preceding subsection 36(9)), whereas they came from
a source other than the employer who terminated the employment.

The General Division's interpretation of subsection 36(9) conflicts with the
objective of the Employment Insurance Act (Act) to avoid double compensation

and the Regulation’s objective to allocate earnings in a consecutive manner.

The General Division's interpretation is also at odds with sections 35 and 36 of
the Regulations, particularly the objective of subsection 36(9) to allocate
earnings paid by reason of a separation of employment beginning on the week of

lay-off or termination in a consecutive manner.

Having a successor employer does not preclude the application of subsection
36(9), which, it bears repeating, emphasizes the reason for which the earnings are
paid or payable—not other criteria such as the source of the earnings or the

number of employers.



The obligation to include earnings paid by a previous employer flows from the
Act. The definition of the term "employer" in section 2 of the Act includes “a
person who has been an employer”. In addition, the term “employment” is
defined as "the act of employing or the state of being employed”. In the case of a
specific employment, "employer” thus includes a current employer as well as
previous employers for the same employment. This obligation is obvious given
the definitions of "income" and "employment" in subsection 35(1) of the
Regulations.

Subsection 35(2) of the Regulations provides that the earnings that must be taken
into account when deducting benefits payable under section 19 of the Act consist

of the claimant's entire income arising out of any employment.

Despite the broad definition of “income”, the General Division seems to have
limited the meaning of this term to only those situations in which an amount is

paid from the assets of the employer who terminated the claimant's employment.

The definitions of "income" and "employment™ in the Regulations are broad
enough to include the separation payments paid by Air Canada to employees
following the end of employment with Aveos, which by the terms of the CIRB
Order 9996-U and other evidence on file, was an amalgam of the employment

with Air Canada and Aveos.

The General Division seems to reject the application of subsection 36(9) partly
due to a lack of “temporal connectivity” between the employees' termination of

employment and the severance payment made by Air Canada nine months later.

This approach is inconsistent with the General Division's finding that the timing
of the payment was not relevant. The General Division later introduced a
criterion that is explicitly excluded from subsection 36(9), namely the period for

which earnings are purported to be paid or payable.

The General Division erred in not applying subsection 36(9) despite its finding
of fact that the separation payments paid by Air Canada were paid following the



termination of employment and that one of the conditions for payment of the

amount in question was the “loss of former employment”.

- The Federal Court of Appeal jurisprudence is well established and clear that
subsection 36(9) of the Regulations emphasizes the reason for which the earnings
were paid. Once it is determined that earnings were paid by reason of a lay-off or
separation from employment, the earnings must be allocated pursuant to
subsection 36(9) to a number of consecutive weeks beginning with the week of
the lay-off or separation from employment.

- The General Division erred in concluding that there was no continuity between
the employment with Air Canada and Aveos, the successor employer. This

finding of fact is not justified given the relevant and probative evidence on file.

- The General Division also made an error of fact without regard for the evidence
before it when it concluded that Air Canada paid the separation payments as a

former employer to its former employees.

- The evidence on file rather supports a conclusion that the employees were not
entitled to severance pay by reason only of their transfer from Air Canada to
Aveos and that it was Aveos’ insolvency and the termination of employment in

March 2012 that triggered the separation payments.

[14]  The Tribunal finds that the issue between the parties stems from the interpretation of
section 35 and subsections 36(9) and 36(19) of the Regulations.

[15] Between 2007 and 2011, Air Canada sold a portion of its heavy maintenance
operations to an entity that would eventually become Aveos. In 2012, Aveos shut its doors,
and following an order from the Canada Industrial Relations Board (CIRB) and a decision
by Umpire Martin Teplitsky, Air Canada eventually paid a sum to its former employees who

had lost their jobs at Aveos.

[16] The Applicant submitted to the General Division that the Respondents had received

earnings within the meaning of section 35 of the Regulations and that the severance pay



from Air Canada should be allocated in the manner stated in subsection 36(9) of the

Regulations.

[17]  According to the Applicant, the evidence before the General Division seems to show
that the severance pay represents severance packages paid following lay-off or termination
from Aveos in March 2012. Therefore, the severance pay should be allocated in the manner
prescribed in subsection 36(9) of the Regulations, beginning on the week of lay-off or

termination from Aveos in March 2012.

[18] The General Division found that the severance pay should not have been allocated
consecutively beginning on the week that employment with Aveos was terminated under
subsection 36(9) of the Regulations, but rather, should be allocated to the week in which the

transaction occurred, pursuant to paragraph 36(19)(b) of the Regulations.

[19] As far as the General Division is concerned, the application of subsection 36(9) of
the Regulations depends not only on earnings paid as a result of a lay-off or termination of
employment, but also on the payment being made for the separation from the lost
employment, not only for a payment by a former employer, even if the loss of employment
constitutes one of the conditions for receiving the payment in question from the former

employer.

[20] The Applicant essentially pleads that the General Division erred in fact and in law
given that the Federal Court of Appeal has already established that severance or termination
pay constitutes earnings resulting from employment and that these earnings should be
allocated under subsection 36(9) of the Regulations. To support its position, the Applicant
invokes Lemay v. Canada (Attorney General), 2005 FCA 433, Staikos v. Canada (Attorney
General), 2014 FCA 31, Canada (Attorney General) v. Savarie, A-704-95 (FCA).

[21]  The Applicant submits that in Brulotte v. Canada (Attorney General), 2009 FCA
149, the Federal Court of Appeal cited its decision in Lemay as authority that a payment
made under subsection 36(9) of the Regulations covers "any part of the earnings that
becomes due and payable at the time of termination of the contract of employment and the

commencement of unemployment”.



[22] The Applicant further submits that the General Division erred in not applying
subsection 36(9) of the Regulations and the above-mentioned Federal Court of Appeal case
law despite its finding of fact that the separation payments paid by Air Canada were paid

following a loss of employment at Aveos.

[23] Upon review of the appeal file, the General Division’s decision, and the arguments
in support of the application for leave to appeal, the Tribunal finds that the appeal has a
reasonable chance of success. The General Division's interpretation and application of
sections 35 and 36 of the Regulations raise several questions of fact and law, the answer to

which may lead to the setting aside of the decision under review.
CONCLUSION

[24]  The Tribunal grants leave to appeal before the Appeal Division of the Social

Security Tribunal.

Pierre Lafontaine
Member, Appeal Division
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File Name Appeal Division File General Division File
G. B. AD-15-460 GE-13-527
D. B. AD-15-471 GE-13-811
D. B. AD-15-478 GE-13-1139
M. B. AD-15-479 GE-13-802
S. B. AD-15-481 GE-13-771
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