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Decision

[1] The appeal is allowed. The Tribunal agrees with the Claimant.

Overview

[2] The Claimant established a claim for employment insurance (El) benefits on May
1, 2017 (GD3-1 to GD3-10). Around two years later, the Canada Employment Insurance
Commission (Commission) discovered that the Claimant had received wages from his
employment while he was collecting El benefits. They decided that the Claimant had
received earnings and issues a monetary penalty and violation for the
misrepresentations (see decision letter dated January 4, 2019 at GD3-11 to GD3-14).

The Commission says that the Claimant knew about the decision.

[3] The Claimant submitted a “request for reconsideration” to the Commission on
May 25, 2021 (GD3-45 to GD3-47). The Commission decided that the request for
reconsideration was made late (past the 30-day period) and refused to allow an
extension of time (GD3-52). The Claimant appealed that decision to the Social Security

Tribunal.

Matter | have to consider first

[4] This file was heard was with a related Tribunal file (GE-21-1059). The Claimant
agreed to have both matters heard together because they involved the same legal
issue.! Separate written decisions have been issued because some of the facts were

different.

Issues

[5] Was the initial decision communicated to the Claimant? If so, what was the date

of communication?

[6] Was the reconsideration request submitted to the Commission late?

1 Section 13 of the Social Security Tribunal Regulations.



[7] Did the Commission properly exercise its discretion judicially when it refused to

allow the Claimant further time to make a reconsideration request?

Analysis

[8] | have to decide whether the Commission properly exercised its discretion when

it refused further time for the Claimant to bring his request for reconsideration.

[9] A claimant has a 30-day period to request the Commission to reconsider a
decision.? For any requests beyond 30 days, the Commission can decide if they want
allow more time.® However, the Commission has to consider certain criteria before they

make their decision.?

[10] The Commission may allow a longer period if they are satisfied there is a
reasonable explanation for requesting a longer period and the person has shown a

continuing intention to request a reconsideration.®

[11] For delays more than 365 days, the Commission must also be satisfied the
request for reconsideration has a reasonable chance of success and that no prejudice

would be caused by allowing a longer period.®

[12] The Commission has the discretion to deny or allow further time to request a
reconsideration.” | can only intervene if the Commission has not properly exercised its

discretion.

[13] The Commission must act in good faith, having regard to all the relevant factors,

and ignore any irrelevant factors.®

2 Subsection 112(1)(a) of the Employment Insurance Act.

3 Daley v. Canada (Attorney General), 2017 FC 297.

4 Subsections 1(1) and 1(2) of the Reconsideration Request Regulations.
5 Subsection 1(1) of the Reconsideration Request Regulations.

6 Subsection 1(2) of the Reconsideration Request Regulations.

7 Daley v Canada (Attorney General), 2017 FC 297.

8 Canada (Attorney General) v Sirois, A-600-95.



The Commission’s initial decision was communicated to the Claimant

[14] The Commission said that the decision was communicated to the Claimant in
January 2019 (GD4-3).

[15] The Claimant agreed that the written decision dated on January 4, 2019 was
received by mail and communicated to him by January 31, 2019 (GD3-11 to GD3-14).

[16] Accordingly, | accept that the decision was communicated to the Claimant by
January 31, 20109.

The reconsideration request made by the Claimant was submitted late

[17] The parties agree that the reconsideration request made by the Claimant on May
25, 2021 was submitted past the 30-day period. This was more than 365 days from the
date of communication (which was, by January 31, 2019) (GD3-15 to GD3-16).

The Commission did not properly exercise its discretion judicially

[18] I find that the Commission did not exercise their discretion in a judicial manner
when they made their decision. The Commission did not consider all of the factors that

they were required to consider when they made their decision.

[19] As noted above, the parties agree that the delay period was over 365 days. This
means that four criteria are applicable. Specifically, the four criteria include whether the
Claimant had a reasonable explanation for the delay, a continuing intention to request a
reconsideration and a reasonable chance of success and that no prejudice would be

caused to the Commission or a party by allowing a longer period.®

[20] The Commission did provide some written reasons for making their decision (see

decision rationale at GD3-51). They addressed the first three factors, including whether

9 Subsections 1(1) and 1(2) of the Reconsideration Request Regulations.



the Claimant had a reasonable explanation for the delay, a continuing intention to
request a reconsideration and a reasonable chance of success. However, they did not
appear to consider the fourth applicable factor, specifically that no prejudice would be
caused to the Commission or a party by allowing a longer period. | find that this is a

relevant factor that the Commission did not consider when they made their decision.

[21] The Commission also discussed this decision with the Claimant on June 2, 2021
(see telephone note at GD3-49). In the Commission’s telephone notes, it appears that
they only considered the first two factors, whether the Claimant had a reasonable
explanation for the delay and a continuing intention to request a reconsideration.
However, the delay period was more than 365 days, so the third and fourth factors were
applicable, but the Claimant was not provided with the opportunity to respond to these
other factors. | find that this is a relevant factor that the Commission did not consider

when they made their decision.

[22] The Commission’s written submissions only address the first three factors.
However, they do acknowledge that they did not consider the fourth factor on the issue
of prejudice was not considered by them (GD4-2 to GD4-3). | find that this is a relevant

factor that the Commission did not consider when they made their decision.

[23] Since | have found that the Commission did not consider relevant factors when
they made their decision, | have decided that they did not exercise their discretion in a

judicial manner. | will now consider the four factors.

[24] | am satisfied that the Claimant had a reasonable explanation for the delay and a
continued intention to file his request for reconsideration.'® He provided reasons for the
delay which included elevated stress levels that affected his mental capacity at the time,
and his overall lack of knowledge around his reconsideration rights. He was
experiencing significant financial hardship after the wage garnishment started and
obtained a second mortgage and secured a high interest loan. Lastly, he called the

Commission about this decision and asked for an extension to respond. That extension

10 Subsection 1(1) of the Reconsideration Request Regulations.



was granted by the Commission and he always intended to respond, but missed the

deadline.

[25] | am satisfied that the Claimant has proven that he has a reasonable chance of
success because he claims that his online reports were done quickly and on his
smartphone. He argues that he was not aware that his reports were done incorrectly. As

well, he said that he did not know he was employed during that specific period of time.

[26] | am satisfied that the Claimant has proven that there would be any prejudice to
the Commission or any party by allowing a longer period to make the request. The
Claimant said that the prejudice to him is greater because it the monetary penalty issue
has a significant impact on his finances and overall debt. He also stated that the

amounts owing are not accurate based on his records.

Conclusion
[27] The appeal is dismissed.
[28] This means that the extension of time to make a request for reconsideration is

granted. The Commission should now render a reconsideration decision on the initial
decision dated January 4, 2019 (GD3-11 to GD3-14).

Solange Losier

Member, General Division — Employment Insurance Section
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